Denis L. Gray, Milda M. Gray Tom Hollander, La Canada Crest, INC., and Dalton Place Associates v. Oxford Worldwide Group Inc. : Brief of Appellant by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
2005
Denis L. Gray, Milda M. Gray Tom Hollander, La
Canada Crest, INC., and Dalton Place Associates v.
Oxford Worldwide Group Inc. : Brief of Appellant
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca2
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Stephen Quesenberry; Hill, Johnson & Schmutz; Attorney for Appellee.
Carvel R. Shaffer; David J. Shaffer; Shaffer Law Office; Attorney for Appellants.
This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Appellant, Gray v. Oxford Worldwide Group, No. 20050665 (Utah Court of Appeals, 2005).
https://digitalcommons.law.byu.edu/byu_ca2/5943
IN THE UTAH COURT OF APPEALS 
DENIS L. GRAY, MILDA M. GRAY 
TOM HOLLANDER, LA CANADA 
CREST, INC. and DALTON PLACE 
ASSOCIATES 
Appellants, 
vs. 
OXFORD WORLDWIDE GROUP 
INC., a Utah Corporation 
Appellee, 
Appellate No. 20050665 
BRIEF OF APPELLANTS 
Appeal from a Judgment entered in the Third Judicial District Court 
Salt Lake County, State of Utah Honorable Judge Noel, Presiding 
CARVEL R. SHAFFER 
DAVID J. SHAFFER 
562 South Main Street 
Bountiful, Utah 84010 
Attorney for Appellants 
Denis L. Gray, Milda M. Gray, Tom 
Hollander, La Canada Crest, Inc. and 
Dalton Place Associates 
STEPHEN QUESENBERRY 
HILL, JOHNSON & SCHMUTZ 
Jamestown Square 
3319 North University Avenue 
Provo, Utah 84604 
Attorneys for Oxford Worldwide Group 
Inc. 
FILED 
UTAH APPELLATE COURTS 
OCT 3 I 2005 
IN THE UTAH COURT OF APPEALS 
DENIS L. GRAY, MILDA M. GRAY 
TOM HOLLANDER, LA CANADA 
CREST, INC. and DALTON PLACE 
ASSOCIATES 
Appellants, 
vs. 
OXFORD WORLDWIDE GROUP 
INC., a Utah Corporation 
Appellee, 
Appellate No. 20050665 
BRIEF OF APPELLANTS 
Appeal from a Judgment entered in the Third Judicial District Court 
Salt Lake County, State of Utah Honorable Judge Noel, Presiding 
CARVEL R. SHAFFER 
DAVID J. SHAFFER 
562 South Main Street 
Bountiful, Utah 84010 
Attorney for Appellants 
Denis L. Gray, Milda M. Gray, Tom 
Hollander, La Canada Crest, Inc. and 
Dalton Place Associates 
STEPHEN QUESENBERRY 
HILL, JOHNSON & SCHMUTZ 
Jamestown Square 
3319 North University Avenue 
Provo, Utah 84604 
Attorneys for Oxford Worldwide Group 
Inc. 
TABLE OF CONTENTS 
Table of Authorities: Page 3 
Parties: Page 4 
Statement of Jurisdiction: Page 4 
Statement of the Case: Page 4 
Issues for Review: Page 5 
Summary of the Arguments: Page 5 
Argument: Page 6 
Identification of the Property: Page 6 
Background: Page 6 
Issue No 1: Page 7 
Issue No.2: Page 12 
Conclusion: Page 13 
2 
TABLE OF AUTHORITIES 
Young v. Young 979 P.2d 338 (Utah 1999) Pages 4,5,7,12 
Pennington v. Allstate Ins. Co. 973 P.2d 932 (Utah 1998). Pages 4,5,7,12 
Taylor v. Hansen 958 P.2d 923 (Utah Ct. App. 1998), Pages 5,7 
Bailey-Allen Co. v. Kurzet 945 P.2d 180 (Utah Ct. App. 1997), Pages 5, 8 
Gillmor v. Cummings, 904 P.2d 703 (Utah Ct. App. 1995). Pages 5, 8 
Thirteen & Washington St. Corp. v. Nelsen, 254 P.2d 847 Pages 8,11 
Brugger v. Fonoti, 645 P.2d 647 Pages 8,9,10 
Deseret Mutual Savings and Loan Ass'n v. USF&G Co., 714 p.2d 1143 Page 11 
Reid v. Mutual of Omaha Ins. Co., 776 P.2d 896 Page 12 
3 
PARTIES 
1. Appellants Denis L. Gray, Milda M. Gray, Tom Hollander, La Canada 
Crest, Inc. and Dalton Place Associates were Owners of property located 3007 South West 
Temple, Suite D, Salt Lake City, Salt Lake County, State of Utah 
2. Appellee Oxford Worldwide Group Inc. is a Utah Municipal Corporation 
located within Utah County, State of Utah. 
STATEMENT OF JURISDICTION 
This civil appeal is within the jurisdiction of the Utah Supreme Court under § 78-
2-2 (3)(a)(1953, as amended), Utah Code Annotated and was subsequently transferred to the 
Utah Court of Appeals. 
STATEMENT OF THE CASE 
ISSUES FOR REVIEW 
ISSUE NO.l Did the trial court error in finding the Appellee was constructively 
evicted under these circumstances? Specifically, did the trial court commit reversible error in 
finding that the actions of the agents of Appellants were of such a substantial nature and so 
injurious to the Appellee as to deprive the Appellee of its use of the Premises and that it was the 
intent of the Appellants to evict the Appellee as required by Utah Law? 
STANDARD OF REVIEW: Trial Court's Findings of Fact are reviewed under a 
clearly erroneous standard. Rule 52 (a) Utah Rules of Civil Procedure, Young v. Young 979 
P.2d 338 (Utah 1999), Pennington v. Allstate Ins. Co. 973 P.2d 932 (Utah 1998). The Court's 
Findings of Fact are clearly erroneous if they are so lacking in support as to be against the clear 
weight of the evidence. Young v. Young 979 P.2d 338 (Utah 1999), Pennington v. Allstate Ins. 
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Co. 973 P.2d 932 (Utah 1998). Factual findings are clearly erroneous if they are not adequately 
supported by the record. Taylor v. Hansen 958 P.2d 923 (Utah Ct. App. 1998), Bailev-Allen Co. 
v. Kurzet 945 P.2d 180 (Utah Ct. App. 1997), Gillmor v. Cummings. 904 P.2d 703 (Utah Ct. 
App. 1995). 
To successfully challenge Findings of Fact, appellants must prove they are clearly 
erroneous, i.e. against the clear weight of the evidence and the findings must be sufficiently 
detailed and include enough facts to show the evidence upon which they are grounded. 
Woodrow v. Pazzlo 823 P.2d 474 (Utah Ct. App. 1991). The findings must be articulated so that 
the basis of the ultimate conclusion can be understood. Jeffs v. Stubbs 970 P.2d 1234 (Utah 
1998) Campbell v. Campbell 896 P.2d 635 (Utah Ct. App. 1995). 
ISSUE NO. 2. Are the Findings of Fact filed by the trial court sufficiently detailed 
to uphold its decision? 
STANDARD OF REVIEW: Trial Court's Findings of Fact are reviewed under a 
clearly erroneous standard. Rule 52 (a) Utah Rules of Civil Procedure, Young v. Young 979 
P.2d 338 (Utah 1999), Pennington v. Allstate Ins. Co. 973 P.2d 932 (Utah 1998). The Court's 
Findings of Fact are clearly erroneous if they are so lacking in support as to be against the clear 
weight of the evidence. Young v. Young 979 P.2d 338 (Utah 1999), Pennington v. Allstate Ins. 
Co. 973 P.2d 932 (Utah 1998). Factual findings are clearly erroneous if they are not adequately 
supported by the record. Taylor v. Hansen 958 P.2d 923 (Utah Ct. App. 1998), Bailev-Allen Co. 
v. Kurzet 945 P.2d 180 (Utah Ct. App. 1997), Gillmor v. Cummings. 904 P.2d 703 (Utah Ct. 
App. 1995). 
To successfully challenge Findings of Fact, appellants must prove they are clearly 
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erroneous, i.e. against the clear weight of the evidmtv and the findings must be sufficiently 
detailed and include enough facts to show the evidence upon which they are grounded. 
Woodrow v I 'azzlo 823 I ' 2d 1 3 Il (I Jt 1 L • Cl \ i >f > IS S 1) I he findings must be articulated so that 
the basis of the ultimate conclusion can be understood Jeffs v Stubbs 970 P.2d 1234 (Utah 
1998) Campbell v. Campbell 896 P.2d 635 (Utah Ct. Apr 
SUMMARY t)k iilLARGUMENKS 
At issue on appeal is whether the Trial Court erred in its determination that the Appellee 
^ "< as :onsti i i :::tli ;'"c: 1] ^ 1 ::tc :iii indei thecii cumstances presented, ^politically, did the •trial court 
commit reversible error in finding that the actions of the agents of Appellants was of such a 
substantial nature and so injurious to the Appellee as to deprive the Appellee of its use of the 
Premises and that it was the intent oHIn \ppHl.ml'. U r»" I Hi1 \\\\ lice as Trqun Mr, > "(A 
Law? 
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The real property is located at 3007 South West Temple, Suite D, Salt Lake City, Salt 
Lake County, State of Utah. 
BACKGROUND 
On I'M .iluMil Snptemberl, ?f,MM"» plu^iiiifc »11ni Dduulanl, by .iiitl through il"1 authorized 
agent Dr. Joseph Madrigal, entered into a Lease wherem Defendant leased the above described 
.'vni'ses neiweeiiOctubu I, /OCH) lo Suplcmbei l,*!U lb. Appellee, 
a language training school which primarily caters to Latinos, sponsored a fiesta for its students 
and the public on Saturday, October 12, 2002 at the Premises. Brenda Bellamy,.an Vgent of 
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Appellants' property manager, learned of the fiesta approximately one week before the fiesta. 
Ms. Bellamy exchanged emails and a letter and phone calls with the agents of Appellee, Dr. 
Madrigal and his wife Sonia, regarding allegations of underage drinking at the upcoming fiesta. 
Dr. Madrigal told Ms. Bellamy that there would be no drinking (of alcohol) at all, including 
underage drinking. Dr. Madrigal allegedly contacted Tom Hollander prior to the fiesta and 
claimed he had received permission to conduct the fiesta. The fiesta was held both inside and 
outside the leased premises. Ms. Bellamy was advised by other tenants of the Premises that there 
was going to be underage drinking at the fiesta as was previously feared. The day of the fiesta 
Ms. Bellamy called the police to investigate this report of drinking at the fiesta, the police 
investigated but found no evidence of drinking of alcohol. The trial court found Ms. Bellamy 
was not justified in calling the police given the previous correspondence with the Appellee's 
agent Dr. Madrigal. The trial court found the suggestion of malice on the part of Ms. Bellamy 
because she relied on the speculation of other tenants instead of the correspondence of Dr. 
Madrigal. The principals of Appellee met the week following the fiesta and decided to vacate the 
Premises at the end of the month because they determined they could no longer remain on the 
premises based on the feelings that had developed, as well as the attitude of Ms. Bellamy. The 
trial court ruled that the Appellants constructively evicted Appellees because of the acts of the 
property managers. This ruling is not supported by the legal precedent in the State of Utah. The 
trial court dismissed the Appellants' claims and Appellee's counterclaims and ordered that 
neither party recover any monetary damages. 
ARGUMENT 
Trial Court's Findings of Fact are reviewed under a clearly erroneous standard. Rule 52 
7 
Allstate Ins. Co. 973 P.2d 932 (Utah 1998). The Court's Findings of Fact are cleaiiy erroneous 
if they are so lacking in support as to be against the clear weight of the evidence. Young v. 
Young 979 P.2d 338 (Utah 1999), Pennington v. Allstate Ins. Co. 973 P.2d 932 (I J il .ah 1998). 
Factual findings are clearly erroneous if they are not adequately supported by the record. Taylor 
\ . iiduscii . * ^ : - ^ Liailcy-Aii^ii v^o, v. rviuz,ci y* r
 fc t l 
Ct. App. 1997), Gillmorv. Cummings, 904 P.2d 703 (I Jtah Ct. App. 1995). 
To successfully challenge Findings oi i uc,, appellants must prove they are clearly 
erroneous, i.e. against the clear weight of the evidence and the findings must W $n icier? ly 
detailed and include enough facts to show the evidence upon which they are grounded. 
Woodrow v.Pazzlo 821 V M 4 Mil 'I..I. "1 "( •
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the basis of the ultimate conclusion can be understood. Jeffs^ v. Stubbs 970 P.2d 1_J4 (Utah 
WMI Campbell v. Campbell 8% F" Jt\ UMi f'l Ifalli < I • tpp I ' w 11. 
THE COURT ERRED IN RULING THAT 
CONSTRUCTIVE EVICTION APPLIED IN THIS CASE 
Constructive eviction is a disturb:: ''the tenant* n.v ,c-<- ^ *n\
 0 r 
someone acting under his authority, w Inrft renders the premises unfit for occupanc) for the 
p-iri n ^ 4 " * ». u,*^ and so 
injurious to the tenant as to deprive the tenant of his beneficial enjoyment of the premises. 
Thirteen & Washington St.. Corp. v. 
A prerequisite to a showing of constructive eviction is that the tenant's right of possession 
and enjoyment of the leased premises must be interfered with by the landlord so as to render the 
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premises, or a part thereof, unsuitable for the purposes intended. Brugger v. Fonotl 645 P.2d 
647 (Utah 1982) 
A successful claim of constructive eviction has four prerequisites. First, a tenant's right 
of possession and enjoyment of the leased premises must be interfered with by the landlord so as 
to render the premises, or a part thereof, unsuitable for the purposes intended. Second, the 
offended tenant must show that the premises were rendered substantially unsuitable by an act or 
omission of the landlord. Third, the tenant must have provided the landlord with adequate notice 
of the alleged defects and allowed the landlord a reasonable amount of time to remedy the defects 
before moving out. Fourth, the tenant must abandon the premises within a reasonable time after 
the interference begins. A prerequisite to a showing of constructive eviction is that the tenant's 
right of possession and use of the leased premises must be interfered with by the landlord so as to 
render the premises, or a part thereof, unsuitable for the purposes intended. Brugger v. Fonoti 
645 P.2d 647 (Utah 1982) 
In the instant case the court cited the activity in October 2002 as the basis for 
constructively evicting the Appellee. (Memorandum Decision at page 4) Specifically that the 
agents of Appellant called a police officer to check on a fiesta being held at the premises, 
specifically to check for underage drinking. The case law does not support the holding that this 
act was of a "substantial nature" so as to cause injury to the tenant or to deprive the tenant of its 
beneficial enjoyment of the premises. The trial court cited that personal beliefs of the Appellees 
principles Dr. Madrigal and his wife Sonia regarding alcohol to substantiate the constructive 
eviction of the Appellee. (Memorandum Decision at page 4-5). This evidence is insufficient to 
substantiate a finding of constructive eviction. 
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The premises were used as a school, the fiesta was on a Saturday and the police officer 
did not shut down the premises or take any action nor was any action taken by the Appellants to 
stop the Appellee from., continuing with the sr*. s *' * * tin tri,i nnrt To <•- ! 
that the basis of the phone call was that a co-tenant had advised the agents of the A ppellants that 
till ,n iuImiiIIIIIII I uihlcia^L1 ilnnknii1, II llih l nuil Imil Ihai IIIMMUHI i its agents u moi 1 
information from co-tenants to call the police -* * - ? D
 a crime, e.g. underage drinking then the 
rights of the owners of rental property are hiudcrcd from protecting their property. To find that a 
visit from a police officer was enoueh : fV ccrstmctive eviction would further erode the •  
rights of property owners. Even if the Appellees were given permission to hold the party, as was 
activity could not have taken place and the agents of the Appellants had a right to call the police 
to protect their property. 
The third prong is that the tenants must give notice of the defects and allow the landlord a 
reasonable amount of time to remedy the defects before moving out. No evidence was presented 
a . *n • ,-* ;• o ^ ire this alleged 
defect. The Appellee's agents met the week following the party and decided that they were 
uii.iliiilllr in mi ill in in ill 'I ill Hi III ii. in business and nniJalcially dcuded (o vat ale the prcmius . A. more 
logical explanation for this quick, unilateral move is Appellee was not financially secure enough 
to continue with the lease. ; -.,* ^^ App^mjc to vacate the premises on fact that a police officer 
made an investigation to reported underage drinking evidences 'that the decision to 1 acate the 
premises by the Appellee was made prior to the fiesta and the police officer was used as an 
excuse. • • ' • : 
A prerequisite to a showing of constructive eviction is that the tenant's right of possession 
and use of the leased premises must be interfered with by the landlord so as to render the 
premises, or a part thereof, unsuitable for the purposes intended. Brugger v. Fonoti 645 P.2d 
647 (Utah 1982). In this case all the only evidence cited by the trial court as to the interference 
with the premises to render it unsuitable for the purposes intended are that Dr. Madrigal and his 
wife were personally offended by the allegation that drinking would have taken place at the 
fiesta. The court went on to state that since Appellants agents relied upon the representations of 
a co-tenant concerning the underage drinking, a co-tenant with whom the Appellee's agents had 
disagreed over parking spaces, that the premises were no longer suitable for a school. None of 
the evidence proves that the premises were not longer suitable as a school. The premises had 
adequately served the purpose of a school prior to the fiesta and there was no evidence which 
would suggest that it could no longer serve the Appellee for the purpose of a school. 
Another element for constructive eviction is the intent on the part of the landlord to want 
to evict the tenant. This intent can ordinarily be inferred from the facts. Thirteen & Washington 
St. Corp. v. Nelsen. 254 P.2d 847, 850 (Utah 1953), 49 Am. Jur. 2D, Landlord and Tenant §660 
(1995). 
The trial court inferred intent to evict from the evidence that the agent of the Appellee 
had given his word that no underage drinking would take place, which one would hope as 
underage drinking is illegal. The court went on to infer that since the agent of the Appellant 
received a report of underage drinking that the Appellants wanted to deprive the Appellee of the 
right to continue to operate their school on the premises. The court used the religion of Dr. 
Madrigal and his wife and their personal abstention from alcohol as evidence of Appellants 
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desire to evict the Appellee. Yet nowhere in the record was there any allegation personally 
against Dr. Madrigal or his wife as to partaking of alcohol. In fact the whole report was focused 
on underage drinking, which is a crime and should be investigated by the police. Further the 
allegation that calling of the police caused such a disturbance that the Appellee could no longer 
operate their business must be rejected. An owner of property should not be burdened by 
worrying about the reaction of a party before they are allowed to call the police to investigate 
illegal activity, namely underage drinking. 
Constructive eviction in Utah has only been found where the actions of the landlord were 
of such a nature as to force the tenant from the building. In the case of Thirteen & Washington 
St. Corp. v. Nelsen the court found constructive eviction upon evidence that the landlord failed to 
keep the lobby to the building open and accessible to the customers of the tenant, locked the 
outer doors of the building and shut down the elevator service. Constructive eviction was also 
found where the landlord allowed interruption of heat, electricity and water. Deseret Mutual 
Savings and Loan Ass'n v. USF&G Co., 714 p.2d 1143 (Utah 1986). 
Constructive eviction was not found where loud music, motivational sessions with loud 
cheering, overuse of a restroom and parking facility by a neighboring tenant continued for a 
period of 16 months. Reid v. Mutual of Omaha Ins. Co.. 776 P.2d 896 (Utah 1989). 
The above cases evidence that the actions of the Appellant were not of a substantial 
nature as to render the premises unfit for their intended purpose. In the case before the court the 
facts do not meet the requirements to substantiate a cause of constructive eviction. Constructive 
eviction is a disturbance of the tenant's possession by the landlord, or someone acting under his 
authority, which renders the premises unfit for occupancy for the puiposes. 
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THE FINDINGS OF FACT FILED BY THE TRIAL COURT 
ARE NOT SUFFICIENTLY DETAILED TO UPHOLD ITS DECISION 
The Court's Findings of Fact are clearly erroneous if they are so lacking in support as to 
be against the clear weight of the evidence. Young v. Young 979 P.2d 338 (Utah 1999), 
Pennington v. Allstate Ins. Co. 973 P.2d 932 (Utah 1998). 
As has been discussed above the trial court based its decision upon facts that cannot 
support its ruling of constructive eviction. The clear weight of the evidence does not show that 
the elements of constructive eviction were met. The findings focus solely upon the feelings of 
Dr. Madrigal, agent for Appellee and his interaction with the agents of Appellant and do not meet 
the required findings as set forth above which is required by case law to uphold a finding that 
Appellee has the premises rendered unusable to the point where they were constructively evicted. 
CONCLUSION 
The trial court relied upon insufficient evidence to find that the Appellee was 
constructively evicted. The fact that Dr. Madrigal and his wife were offended by a visit from a 
police officer investigating a potential crime does not reach the standard set forth in Utah law for 
constructive eviction. The fiesta was an activity which was held and was not the intended 
purpose of the premises which was a school. The Appellee at all times has the use of the 
premises for that purpose. 
The trial court committed reversible error in finding that the actions of the agents of 
Appellants was of such a substantial nature and so injurious to the Appellee as to deprive the 
Appellee of its use of the Premises and that it was the intent of the Appellants to evict the 
Appellee as required by Utah Law. Therefore the Appellants request that this Court reverse the 
13 
decision of the trial court with regard to constructive eviction and direct the trial court to enter a 
judgment against the Appellee for unpaid rent. 
Respectfully submitted this 3? day of October, 2005. 
C:\MyFilcs\hollandcr-gray\OXFORD\appcnatc.bricf. wpd 
CARVEL R. SHAFFER 
Attorney for Appellants 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
DENIS L. GRAY, MILDA M. GRAY, : MEMORANDUM DECISION 
TOM HOLLANDER, LA CANADA CREST, 
INC., and DALTON PLACE : CASE NO. 020915159 
ASSOCIATES, 
Plaintiffs, 
vs. 
OXFORD WORLDWIDE GROUP, INC., 
a Utah Corporation, : 
Defendant. : 
This matter was tried to the Court on January 5, 2005, and 
after having taken the matter under advisement, the Court now finds 
and rules as follows: 
This is an action by plaintiffs for unpaid rent. Plaintiffs 
also ask the Court to consider physical damages to the premises. 
J 
The Court did not allow this item of damage as it had not been pled 
by plaintiffs. Plaintiffs also ask for damages as a result of 
diminution in the value of the property incurred by plaintiffs when 
the property was sold in May of 2003, which plaintiffs attribute to 
the vacancy by the defendants when they left the premises in early 
November of 2002. 
Defendants claim breach of lease resulting from an alleged 
interference by plaintiffs with defendants' quiet use and enjoyment 
GRAY V. OXFORD WORLDWIDE PAGE 2 MEMORANDUM DECISION 
of the property which defendants claim amounted to a constructive 
eviction, and accordingly defendants argue that they are relieved 
from their obligation to pay rent. 
It should also be noted that plaintiffs are seeking unpaid 
rent, not only from the date defendants vacated the premises in 
November of 2002 to the date that the property was sold in May of 
2003, but also for unpaid rent for the remainder of the lease, 
which will terminate by its terms in September, 2005. 
The Court is of the opinion that plaintiffs are only entitled 
to seek rent from the date the defendants vacated the premises in 
November 2002, through the date of sale of the property in May of 
2003, a period of seven months. This amount, together with late 
charges, provided for under the lease would amount to $15,770.45. 
The Court will not allow recovery for unpaid rent from the date of 
sale of the property by the plaintiffs. While plaintiffs claim 
that their property was diminished in value because of the vacancy, 
and that therefore the amount received at the sale of the property 
was less than otherwise might have been received, there was no 
competent evidence to support this position. The only evidence 
before the Court was testimony from Ms. Bellamy of the general 
proposition that income producing properties, such as this, sell 
for less if there are vacancies in the property. There was no 
testimony regarding the specifics of this particular transaction, 
GRAY V. OXFORD WORLDWIDE PAGE 3 MEMORANDUM DECISION 
however. Ms. Bellamy was not involved in the negotiations leading 
up to the sale of the property, and none of the owners of the 
property appeared to testify at trial. In addition, the property 
had numerous vacancies, and indeed at the time the defendants left 
the premises, there were only three tenants, including defendants, 
that occupied the premises, which was only a small fraction of the 
possible number of tenants that could have occupied the building. 
For this reason and the other reasons stated in this decision, 
the Court will restrict plaintiffs to the amount of unpaid rent 
from November 2002 through May of 2003, as indicated above. 
The Court will now turn to the question of defendants1 claims 
that they were constructively evicted from these premises. To 
support this claim, defendants point to two factual situations. 
First, they claim that they had difficulty with the parking 
situation at the building from the time they first occupied these 
premises in about October of 2000. Defendants understood that they 
would have exclusive use to the four parking spaces in front of 
their offices. However, adjoining tenants constantly used those 
spaces and while this inconvenience was brought to the attention of 
the property manager, Ms. Bellamy, nothing, according to 
defendants, was ever done. It should be noted, however, that the 
defendants continued to occupy the premises for a period of two 
years, until they vacated in November of 2002. In addition, the 
GRAY V. OXFORD WORLDWIDE PAGE 4 MEMORANDUM DECISION 
lease agreement between the parties contains a non-exclusive 
parking provision. The specific terms of the lease provide that 
there will be no exclusive parking granted to the defendants, and 
that they would therefore be required to share all parking with all 
other tenants. Accordingly, this alone cannot be the basis for a 
constructive eviction. 
The culminating event, however, that finally led to them 
leaving the premises occurred in October of 2002. Defendants 
sponsored a fiesta for their students, and indeed for the public, 
on Saturday, October 12. The ownersf property manager learned of 
this fiesta and e-mails went back and forth, and a telephone 
conversation was held between the property manager, Ms. Bellamy, 
and the principal of the defendant, Sonia Madrigal. The parties 
hotly dispute what was said during this telephone conversation. 
Ms. Madrigal claims that the property manager, Ms. Bellamy, made 
very serious and hurtful racist remarks to Ms. Madrigal. Ms. 
Bellamy denies that such remarks were made. 
It is undisputed, however, that Ms. Bellamy did call the 
police to investigate the fiesta. The police reports indicate that 
Ms. Bellamy advised them that there may be under-age drinking of 
alcoholic beverages at the party. The police did attend the event 
to investigate whether under-age drinking was being allowed. 
According to Dr. Madrigal, this caused quite a stir at the fiesta. 
GRAY V. OXFORD WORLDWIDE PAGE 5 MEMORANDUM DECISION 
The defendant has strict prohibitions, both in his personal life 
and in the business, Oxford Worldwide Group, Inc., against the use 
of alcohol. Indeed, Dr. Madrigal had informed Ms. Bellamy before 
she instructed the police department to investigate that there 
would be no alcohol served, and explained to her his own personal 
standards, and that he had invited many dignitaries to the event, 
including Governor Leavitt, the Mexican Consulate, and other 
important individuals. It appears that Dr. Madrigal made it very 
clear to Ms. Bellamy that there would be no drinking at all, and 
particularly under-age drinking. 
Indeed, Dr. Madrigal had contacted another owner of the 
business, Mr. Hollander, prior to the event, and had spent an hour 
and a half with Mr. Hollander explaining the nature of the 
activity, and had received permission from Hollander to conduct the 
activity. In spite of this, the police were called to investigate. 
Ms. Bellamy testified that the call to the police was made because 
of a call that they had received prior to the fiesta from another 
tenant indicating that there may be under-age drinking at the 
upcoming fiesta. It does not appear that any calls were made 
during the fiesta itself. 
The Court is of the opinion that the plaintiffs were not 
justified in calling the police to investigate this event on the 
strength of a call from a co-tenant that there may, in the future, 
GRAY V. OXFORD WORLDWIDE PAGE 6 MEMORANDUM DECISION 
be under-age drinking at the fiesta. Particularly, when prior to 
the event, the property manager had received a detailed and 
passionate letter from the defendants explaining the nature of the 
party, explaining their views regarding alcohol, and further 
indicating that various dignitaries, including Governor Leavitt, 
the Mexican Consulate, Peruvian Honorary Consul, Chilean 
representative in Utah, American Red Cross, and others had been 
invited, and were going to participate in the activity. Weighing 
this letter, explaining the nature of the fiesta, against a 
telephone call from a tenant speculating that there might be under-
age drinking at the fiesta (a tenant with whom the defendant had 
had prior problems regarding parking), suggests to the Court that 
it was not reasonable for the landlord to call the police to report 
under-age drinking of alcohol and ask for a police investigation of 
the activity. Indeed, this suggests to the Court that there may 
have been some malice, which further indicates to the Court that, 
indeed, there may have been some hurtful comments made by the 
property manager during her telephone conversation with Sonia 
Madrigal. 
Inasmuch as the plaintiffs did not testify in this case, there 
was no explanation as to why the owners would, on the one hand give 
permission for the fiesta, and then on the other hand order this 
police investigation. 
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Dr. Madrigal testified that because of his reputation, and 
further because of the fact that 90 percent of his customers are 
L.D.S., that to have a police officer investigate the event for an 
allegation of under-age drinking was a serious blow to him, 
personally, and to his business. The principals of the defendants1 
business met early the week following the fiesta and made a 
decision to vacate the premises, feeling that they could no longer 
remain because of the feelings that had developed and their 
perceived attitude of the property managers and owners toward the 
defendants. 
It should also be noted that Dr. Madrigal testified to an 
earlier incident where Ms. Bellamy had made a comment that could be 
interpreted as racial. 
The Court finds that under the circumstances, it would have 
been extremely difficult for the Madrigals to continue to conduct 
their business at the defendant's location. There was also 
testimony that the defendants had had very little contact with the 
property managers and, in fact, had not seen the property managers 
on the premises in the years that they had been a tenant, and felt 
that their expressed needs and concerns were not being addressed by 
the property managers. Part of this may, of course, be due to the 
fact that the property managers resided in Park City, whereas this 
property is located in Salt Lake County. 
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In any event, the Court feels that the defendants were 
justified in vacating the premises, as their relationship with the 
landlords and property managers had completely broken down, their 
business had been impacted, and their reputation had been 
tarnished. 
The Court finds that, therefore, they were constructively 
evicted. As to the affirmative defense of failure to mitigate 
damages, the Court notes that under Utah law, the burden to prove 
a failure to mitigate is on the defendants. There was no evidence 
submitted by defendants to persuade the Court that the plaintiffs 
failed to mitigate their damages. 
The Court, based on its findings and rulings above, finds for 
the defendants and rules that the plaintiffs take nothing by their 
Complaint. 
Counsel for defendants is to prepare an appropriate set of 
Findings of Fact, Conclusions of Law, and a Judgment, and submit 
them to the Court for signature after approval as to form by 
opposing counsel. 
Dated this <A \ day of January, 2005. 
K G. NOEL FRAN 
DISTRICT COURT JUDGE 
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